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The Limits of Judicial Attention 

I practised as a criminal defence lawyer for 26 years. I have now been sitting as a criminal and 

civil judge for over 18 months. One of the most striking things that I have come to realize as a 

judge is how often my time is occupied by listening to things that I do not need to know. If I 

could go back to being counsel again, I would continually challenge myself with the question 

‘why am I saying this to the judge?’ 

As a judge, I am both obliged and inclined to listen to everything that counsel say. I rarely know 

much about a case at the outset and I am at the mercy of counsel to tell me what I need to 

know. I will persist beyond reason in the expectation that it is all relevant and material. Later 

on in the case when the issues have crystallized, I frequently look back at the early stages of 

the trial and recognize (a) that my attention was wasted in trying to absorb details that did not 

matter; and (b) that I missed points that did matter because they were hidden in a sea of 

unnecessary detail.  

As a judge, I have come to recognize that economy of presentation is everything. Counsel who 

can present their case in a distilled, efficient way are enormously valuable. In the vast majority 

of cases, the most efficient counsel is also the most effective counsel. 

 

Late Service of Materials 

It is common for counsel to rise in the middle of a trial or application to complain about the 

late delivery of some portion of his or her opponent’s materials. This complaint generally 

prompts a defensive response from the opposing counsel which includes a list of similar 

grievances which previously had gone unmentioned. These exchanges interrupt testimony or 

submissions and distract me from hearing the case. When such complaints are finally unraveled, 

the complaining party rarely seeks any redress for the late disclosure. Notwithstanding the late 

delivery of materials, counsel generally report that they have been able to accommodate the 

late service and file a complete response. They insist, nevertheless, on explaining to me how 

they have been inconvenienced.  

It is human nature to want satisfaction when one is wronged. I do not mean to discourage 

anyone from reliance on the Rules and if the late delivery of materials has given rise to genuine 

prejudice, I would recommend that you seek an adjournment or a short break to review the 

new materials. If you have managed to make a full response despite the late delivery of 

materials, there is no benefit in complaining to a judge about the inconvenience. Refereeing 

angry exchanges between counsel is a distracting and pointless exercise unless something is at 

stake.  
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If your opponent has failed to file materials in a timely way, it can provide an opportunity to 

distinguish yourself as an advocate. In one of my criminal cases, defence counsel indicated on 

the first day of trial that he wished to bring an application to attack a search warrant. If the 

application had been successful, it would have resulted in the exclusion of a significant portion 

of the Crown's case. Defence counsel had not filed a Notice of Application or supporting 

materials. The Crown had every right to complain about the lack of notice and could well have 

argued that the application should be dismissed based on the failure to abide by the Rules.  

But the Crown in this case had noted at the JPT that the defence intended to bring such an 

application and, notwithstanding the failure of the defence to even serve a Notice of 

Application, had served and filed a detailed and persuasive factum explaining why any such 

application should be dismissed. Her factum had even been filed within the timelines set out 

in the Rules. This was a memorable demonstration of good advocacy which I have 

enthusiastically shared with many of my judicial colleagues.  

It is the nature of legal practice that your adversaries will serve materials late. You will too. 

You can respond to the situation by pointlessly complaining to the judge about a situation that 

requires no remedy or you can seize upon it to distinguish yourself as an advocate.  

 

The Value of Candour 

I have learned as a judge that the vast majority of counsel habitually overstate their positions. 

Every alleged Charter breach is flagrant, egregious and outrageous. In civil cases, counsel insist 

that their position is founded upon Black Letter Law whereas their opponent’s position has 

utterly no merit. As a judge, I have learned to tune out such hyperbole.  

It is remarkable how convincing counsel become when they acknowledge the frailties in their 

own case. The truth is that every case has its difficulties. If all of the facts and law of a given 

situation overwhelmingly favoured one party, it is unlikely that the matter would be in court. 

Counsel mistakenly believe that by acknowledging a weakness, whether it be factual or legal, 

they are fatally undermining their case. In my court, (and I believe in others as well), such 

allowances engender a sense of trust in counsel.  

Remember that as a trial judge, my options to discuss a case are very limited. I can’t turn to 

my registrar and ask ‘so what did you think of that witness?’ Even if I consult with my judicial 

colleagues, they didn’t hear the evidence and don’t have time to hear lengthy recitations about 

my trials. The only people that I can talk to about the evidence are trial counsel.  

When I have to make difficult factual findings, it is enormously helpful to be able to confer 

with people that I trust. I want to test my impressions, to be reminded of evidence which I may 

have forgotten or to be alerted to an unconscious bias in my reasoning. It is next to impossible 

to establish such a rapport with counsel who are only prepared to discuss the strengths of their 

own positions and refuse to acknowledge any weaknesses. You can only gain trust, and the 

influence which accompanies trust, by some demonstration of candour.  

When your object is to convey the strength of your case, do it by stating facts — not rhetoric. 

Provide me with a list of the facts that you want me to find and under each fact, briefly cite 
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the evidence that you rely on to support that finding. Let the facts speak for themselves without 

any characterization on your part. One of the most powerful presentations that I have received 

as a judge was a brief listing of facts followed by the statement “this was unfair.” 

 

Write Measured Letters 

It seems that criminal defence lawyers rarely write letters. If they write at all, it tends to be 

emails which are often missed or ignored in the Crown’s office. Rather than writing letters, 

defence lawyers occasionally stand up in set date court and announce their grievances “for the 

record”. From a judge’s perspective, this is maddening. 

A judge sitting in a set date court does not have jurisdiction to order much of anything. The 

judge becomes a spectator while counsel airs his grievance and the Crown gives a surprised and 

usually uninformed response. Nothing useful is accomplished. As a judge, I know that the 

counsel who claims to speak “for the record” is never going to lay down $50 to obtain the 

transcript of his remarks and the court time spent debating the merits of his complaint will do 

nothing to solve the problem.  

Writing a letter, on the other hand, is like receiving an ex parte hearing before the trial judge. 

When you write a letter, you can take the time to formulate a complete account of the problem, 

list your efforts to solve it and make a pointed request of opposing counsel to rectify the 

problem. All of this can be done without any fear that your opponent will interrupt you or 

otherwise dull the tip of your complaint. Sending such a letter is much more likely to establish 

an advantageous record of your complaint and it also has some promise of solving the problem. 

A letter on stationary stands at the top of the hierarchy of legal communications. Emails are 

well down that list. They are only slightly better than half recalled conversations in the hallway 

which are the bane of every disclosure application. If the matter is important, write a real 

letter.  

Counsel receiving such a letter should approach it as a bomb that must be defused. If opposing 

counsel, be it Crown or defence, writes a formal letter outlining a legitimate grievance and the 

letter goes unanswered, the counsel who failed to respond will be very hard-pressed to explain 

that failing. Even if that counsel’s position ultimately prevails, a failure to respond diminishes 

the reputation of counsel. 

Civil counsel are obviously far more apt to send letters. As a judge, I have been astounded to 

realize how high-handed civil counsel can be towards one another in correspondence. I have 

read settlement letters which are needlessly threatening and often disparaging of the opposing 

parties.  

Whether or not you think that this is a helpful tone to resolve the case, never forget that there 

is always a chance that your letter may someday be read by a judge. A letter with an aggressive 

and disparaging tone causes a judge to take a certain view of the character of the counsel who 

wrote it. That characterization precedes you into court.  
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Few lawyers are foolish enough to act like bullies when they appear in court yet some are 

unabashedly bullies in their correspondence. I would recommend using the same tone in your 

writing as you would when making submissions to the court. I have found that one of the most 

effective and distinguishing traits in counsel is simple politeness.  


