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On May 23, 2018, Justice Ferguson of the Ontario Superior Court of Justice released a decision 

involving a claim for internet defamation or “cyberlibel”.  The decision raises several 

interesting issues in Internet defamation law. This article addresses two of them: (1) the 

significance of failing to plead justification in the statement of defence; and (2) the risk that 

the conduct of defendants and counsel may aggravate damages. As set out below, these points 

show that Internet defamation cases are different from other types of civil actions and are 

governed by different legal principles. 

 

Background 

 

In Magno v. Balita,1 the plaintiff, Oswald Magno, brought a motion for summary judgment 

against the defendants, Balita Media Inc. (“Balita”), Teresita Cusipag, and Romeo Marquez 

(collectively, the “defendants") in respect of 35 articles that the defendants published from 

December 7, 2012 to January 24, 2014, in print and online, which Mr. Magno alleged to be 

defamatory.  

 

Justice Ferguson determined that this was an appropriate case for summary judgment. She also 

determined that the defendants defamed Mr. Magno and could not avail themselves of any 

defences to his claim. The Court awarded general/aggravated damages in the amount of 

$300,000 and punitive damages in the amount of $110,000 jointly and severally against the 

defendants.  

Magno involved what has been called a “campaign of vilification and defamation”, which are 

becoming more common in the United Kingdom and Canada.2 These campaigns encompass 

attacks against a wide range of persons and occupations, including public officials, civil 

servants, politicians, prominent businessmen, lawyers and business competitors. Some of the 

perpetrators of the campaigns of vilification and defamation do not view themselves as bound 

by the normal rules of civility that govern the legal profession. They often treat lawyers and 

the legal system with derision and contempt.3 

Requirement to Plead Particulars of Justification in the Statement of Defence 

Magno addresses the requirement to plead particulars of justification in the statement of 

defence and the consequences of failing to comply with that requirement. Before examining 

                                                           
1  Magno v. Balita, 2018 ONSC 3230 [Magno]. 
2  Thompson v. James & Anor [2013] EWHC 515 (QB); Rutman v. Rabinowitz, 2016 ONSC 5864, paras. 11-30.   
3  Busseri v. Doe, 2014 ONSC 819; Manson v. John Doe, 2013 ONSC 628; Trout Point Lodge v. Handshoe, 2014 

NSSC 62. 

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc3230/2018onsc3230.html?searchUrlHash=AAAAAQAPbWFnbm8gdiBCYWxpdGEgAAAAAAE&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc3230/2018onsc3230.html?searchUrlHash=AAAAAQAPbWFnbm8gdiBCYWxpdGEgAAAAAAE&resultIndex=1
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the decision of Justice Ferguson, some basic principles of the defence of justification are stated 

as follows: 

 The defense of justification is a complete defence to a libel action.4 

 However, this defence should not be raised lightly. The defence should only be raised 

and pleaded where the defendant has evidence to support such a plea. If the defense is 

pleaded and is unsuccessful, this will often constitute grounds for aggravation of 

damages.5 

 If no particulars are given, the defendant is not entitled to discovery on the truth of the 

statements.6 

 There is no need for a plaintiff to demand particulars.7 

Justice Ferguson summarized further aspects of the applicable law in this respect: 

[20] A defendant is required to plead particulars of justification/truth in their 

statement of defence. The basis for this rule is that a plaintiff should be fully 

informed of a defendant’s case. The evidence that may be introduced at trial 

is therefore limited to the pleaded particulars of justification/truth. In the 

absence of particulars, the defendant cannot introduce evidence in support of 

the defence at trial: Raymond E. Brown, Brown on Defamation, loose-leaf, 2nd 

ed. (Toronto: Thomson Reuters, 2017), at 10-121 (“Brown”); Yorkshire 

Provident Life Ins. v. Gilbert, [1895] 2 Q.B. 148, Govenlock v. London Free Press 

Co. (1915), 1915 CanLII 555 (ON CA), 35 O.L.R. 79 (C.A.) at 83, and Parkland 

Chapel v. Edmonton Broadcasting (1964), 1964 CanLII 480 (AB QB), 45 D.L.R. 

(2d) 752. 

As Justice Ferguson found in Magno, the defendants “provided absolutely no particulars or facts 

with respect to this defence in their pleadings”.8 Applying the principles above, she held as 

follows: 

[23] I do not agree with the defendants’ submission that they have provided 

sufficient particulars in their statement of defence. They do not state any facts, 

such as specific acts or statements by Magno, that would justify their 

imputations of dishonourable and unlawful conduct and other defamatory 

statements made against him. They rely on a bald, flawed pleading. 

[24] Objectively, the particulars in the statement of defence were neither 

sufficient nor specific enough for Magno to know whether the defendants had 

                                                           
4  Roger McConchie and David Potts, Canadian Libel and Slander Actions (Irwin Law: 2004), pp. 498-99. 
5  McConchie & Potts, pp. 501-502. 
6  McConchie & Potts, pp. 717-718. 
7  McConchie & Potts, p. 719. 
8  Magno, para. 21. 

https://www.canlii.org/en/on/onca/doc/1915/1915canlii555/1915canlii555.html
https://www.canlii.org/en/ab/abqb/doc/1964/1964canlii480/1964canlii480.html
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sufficient and sustainable grounds to support the truth of the statements 

complained of. 

[25] There are approximately 35 articles containing alleged defamatory 

statements. Each article gives rise to a separate cause of action. Each have 

potential defences. Nothing is particularized for each article. The defendants 

have not indicated which of their alleged particulars contained in their defence 

apply to which alleged libel. Despite being alerted to this issue the defendants 

took no steps to request leave to amend their defence and they did not request 

an adjournment. They tried to repair their problems in their original 

supplementary factum in which they simply allege that Magno was aware of the 

case he had to meet and provided no facts or particulars that would actually 

make Magno aware of the case to meet for each of the 35 articles complained 

of in the action.  

[26] The court is faced with a bald plea of justification/truth without 

particulars. In the absence of particulars pleaded no particular evidence can be 

adduced. There is no admissible evidence to support the defendants’ 

justification/truth defence. The defendants attempted unsuccessfully to 

explain the defendants’ actions/defences in unhelpful, non-responsive 

submissions. 

Conduct of the Defendant and Defence Counsel May Aggravate Damages 

It is well established that the defendant’s conduct, including the conduct of their counsel can 

aggravate damages in defamation cases. For example, in Leenen v. Canadian Broadcasting 

Corp.,9 Justice Cunningham held that one of the factors that court will take into account when 

determining an appropriate damages award is “the conduct of the defendant and defendant's 

counsel through to the end of trial”.10 Justice Ferguson applied this principle to the evidence 

and observed as follows:  

The defendants’ motive and conduct, assisted by their counsel, have aggravated 

the damages. Pleading the defence of justification/truth without clear and 

sufficient evidence of the truth of the imputation has consequences. An 

unsuccessful plea of justification/truth may be taken into account in aggravating 

Magno’s damages. The defendants in this case exhibited malicious, high-handed 

and oppressive conduct which provides the foundation to award aggravated 

damages.11 

                                                           
9  2000 CanLII 22380 (ON SC). 
10  Ibid., para. 205. See also Rutman v. Rabinowitz, 2018 ONCA 80, Trout Point Lodge Ltd. v. Handshoe, 2012 

NSSC 245, Kent v. Martin, 2016 ABQB 314, Home Equity Development Inc. et al v. Crow et al, 2004 BCSC 124; 
Nazerali v. Mitchell, 2016 BCSC 810, paras. 182-83 (criticism of the cross examination of the plaintiff). 

11  Magno, para. 70. 

https://www.canlii.org/en/on/onsc/doc/2000/2000canlii22380/2000canlii22380.html?searchUrlHash=AAAAAQANTGVlbmVuICB2IENCQwAAAAAB&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2000/2000canlii22380/2000canlii22380.html?searchUrlHash=AAAAAQANTGVlbmVuICB2IENCQwAAAAAB&resultIndex=1
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Justice Ferguson went on to give specifics of the conduct of the defendants, who “did 

everything in their power to inflict pain on Magno”.12 Certain of the factors that she considered 

included: 

(a) “they refused to retract the defamatory statements and to apologize”; 

(b) “they pursued a defence of truth/justification when no particulars were pleaded”; 

(c) “they attempted to introduce the affidavit of Marquez on the day of the hearing, 

which was not only materially late (they had at least 5 months to submit it), but 

also replete with hearsay, improper opinion evidence and further malicious slurs;” 

(d) “they incorporated further information from Marquez (which was not admitted) in 

their factum and in their other written submissions;” and 

(e) “with regard to the responsible communication defence, they claim that Magno’s 

own conduct absolved them of their obligation to obtain and present his side of the 

story”.13 

Justice Ferguson also took into account submissions made by the defendants, including that 

“the impugned words about Magno were reported in response to his conduct”, and that Mr. 

Magno was the “author of his own misfortune”.14 As Justice Ferguson held, the defendants were 

“essentially claiming that Magno somehow deserved to be publicly and widely denigrated for 

forwarding a news article about Marquez; for writing to then-PM Harper to thank him for 

appointing a Filipino-Canadian to the Senate; and for joining other members in his community 

for petitioning the PCPO to examine disturbing articles published by Balita.”15 

Conclusions  

The growing number of cases involving “campaigns of vilification and defamation” reflects the 

proliferation of different forms of social media and the increasing malevolence of persons using 

the Internet to inflict damage another person other individuals or companies. The issues from 

Magno addressed in this article reflect two deeply entrenched principles that apply to the 

conduct of defamation proceedings, and distinguish them from other types of civil litigation: 

 The pleadings in libel actions are very important,16 and 
 

 The conduct of the defendant and their counsel can mitigate or aggravate the damages. 

                                                           
12  Magno, para. 71. 
13  Magno, para. 71. 
14  Magno, para. 71. 
15  Magno, para. 71. 
16  McConchie & Potts, pp. 531-534. 
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In these respects, the conduct of defamation actions, especially Internet defamation actions, 

is different from other civil actions. They are governed by different principles of substantive, 

procedural, and evidentiary law. In Whitehead v. Sarachman, Justice Corbett summarized some 

of the reasons for the complexity of the conduct of defamation proceedings, including that the 

law has “developed, not over decades, but over centuries, to try to balance these competing 

interests, in the context of the ‘rough trade’ of public debate”.17  
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17  Whitehead v. Sarachman, 2012 ONSC 6641, para. 71. 

https://www.canlii.org/en/on/onscdc/doc/2012/2012onsc6641/2012onsc6641.html?searchUrlHash=AAAAAQAkY29yYmV0dCBqIGxpYmVsIGFjdGlvbnMgIGNvbXBsZXhpdHkgAAAAAAE&resultIndex=1

